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uncertain sound on the question : Can a carrier limit its common 
law liability by special contract with the shipper ? Dill shipped 
live-stock from Cedar Rapids, Iowa, to Estudge, Kansas, on 
written contract with the Chicago, Rock Island & Pacific R. R. 
Co. for a through rate. At Atchison, where the C. , R. I. and P. 
R. R. connected with the A., T. and S. F. R. R, the agent of the 
latter road refused to allow the stock to proceed on the old con- 
tract and demanded as a condition precedent to the forwarding, 
Dill's signature to a new contract which was given hurriedly and 
without reading, and under pressure. Said contract was a limita- 
tion of the carrier's common law liability. The Court says : "A 
common carrier cannot limit his common law liability by a special 
contract in writing with the shipper, unless it is freely and fairly 
made, and the carrier cannot exact as a condition precedent for 
carrying that the shipper must sign a contract in writing, limit- 
ing or changing the common law liability. If the carrier has two 
rates or charges for carrying stock or goods — one, if carried 
under the old common law liability, and, the other, if carried 
under a special contract, — the shipper must have real freedom of 
choice in making his selection. " 

Accident Insurance — Intoxication. — In Standard Life and Ace. 
Ins. Co. v. Jones, 10 South. Rep. 530 (Ala.), the Court makes a 
distinction between the popular and legal meanings of the phrase, 
"under the influence of intoxicating drinks." In common par- 
lance, and hence as it would impress a jury, the expression 
"under the influence of intoxicating drinks," means a different 
condition from that expressed by the word "intoxicated;" the 
latter indicating a condition of temporary impairment of the 
capacity to think and act correctly and efficiently, while the for- 
mer may mean effects produced by intoxicants so slight as not to 
impair any mental or physical faculty. But the phrase, " under 
the influence of intoxicating drinks, " as used in insurance policies, 
and other documents of a similar character, has a legal signifi- 
cance differing from the popular one, and implying such influence 
as in reality amounts to intoxication. 

Statute af Frauds — Original Undertaking. — Mackeyv. Smith et 
a/., 28 Pac. Rep. 974 (Ore). Defendants were railroad contrac- 
tors, and one Malone was a sub-contractor to whom plaintiff was 
furnishing supplies. Plaintiff doubting Malone's ability to pay, 
refused to continue furnishing supplies unless payment should be 
guaranteed by defendants, whereupon defendants agreed by oral 
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promise to pay for whatever stock should thenceforth be furnished 
to Malone. Upon an action by plaintiff for the price of stock so 
furnished, it was held that defendant's promise was an original un- 
dertaking, and not within the statute, and the fact that the goods 
were charged on plaintiff's books to Malone, was not conclusive 
that he was the party to whom credit was given. In the course 
of the opinion the Court states the law concisely as follows : "If 
credit was given entirely to defendants, and it was agreed that 
"they alone should be responsible, and in fact the sale was made to 
them, though the goods were delivered to and for the use of 
another person, the statute does not apply, and the defendants are 
liable on their parol agreement." And further, in view of the 
privity of interest arising from the contract relations of defend- 
ants with said Malone, the Court remarks, that if the main pur- 
pose of defendants in making the parol promise thus to become 
liable for the debt of another, was to serve their own purpose or 
interest, it is valid against them though not in writing. 

Telegraph Poles on a Public Highway — Compensation therefor to 
Adjacent Owners. — Pacific Postal Tel. Cable Co. v. Irvine et al., 49 
Fed. Rep. 113. The disputed question as to whether telegraph 
poles and wires erected on a public highway, the fee of which 
remains in the adjacent owners constitute an additional burden to 
such owners, for which compensation may be obtained, has been 
recently decided in the affirmative in the U. S. Circuit Court for 
Southern California, on a motion for an injunction. The poles 
and wires were erected by the complainants under a grant from 
the board of supervisors but against the consent of the defendants. 
Ross, J.\ says, "where the fee of the highway is vested in the pub- 
lic, there can be no valid legal objection to a grant by the public 
•of a right to erect poles and wires, without regard to adjacent 
property owners. But where the fee is in such owners, every use 
•of the road not in the line of public travel is an additional burden 
for which the proprietor is entitled to an additional compensation, 
and which cannot be constitutionally taken from him without his 
consent, except by the proper legal proceedings. " 



